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Executive Summary 
 
Barclays welcomes the opportunity to respond to the Committee’s inquiry into Financial Service Supervision 
post-Brexit.  Barclays is a transatlantic consumer, corporate and investment bank with global reach, offering 
products and services across personal, corporate and investment banking, credit cards and wealth 
management.  We have a strong presence in the UK and the US, and also serve an extensive range of clients 
in, or operating across Europe. 
 
Below are our specific responses to the individual questions posed by the committee, but in summary our 
position is as follows: 
 

1) Where there is a choice, post-Brexit, between reduction of regulatory burden and remaining 
aligned, we would choose to remain aligned. We believe that the economic benefits of continued 
progress towards global harmonisation outweigh the potential benefits of de-regulation in the UK, 
relative to the EU. 
 

2) Some regulatory divergence and optimisation can exist within a broader framework of alignment: 
There is precedent for this at both an international and an EU level – seen, for example, in the 
transposition of EU Directives (this can vary by Member State), or the application of global standards. 
 

3) We believe that a full Free Trade Agreement with a financial services chapter can achieve our 
goals of continued market access and growth in the long term: However, we recognise that this is 
going to need to be of unprecedented breadth and depth to maintain the same level of commercial 
strength as today. That will be a huge undertaking for the Government. 

 
4) In the interim, a transition deal and agreement on continuity of contracts is going to be key to 

preserving financial stability and delivering an orderly Brexit: These transition arrangements should 
deliver as much continuity with the current environment as possible to deliver a more orderly 
restructuring and exit process for businesses. 

 
We would be happy to answer any further questions the Committee may have on this topic, and look 
forward to providing oral evidence in the Autumn. 
 
Current regulatory regimes  
1. What is your overall assessment of the EU’s financial services regime, in light of its current application 
to the UK? To what extent is it effective, and for whom? 
 
Whilst we do not overlook some of the challenges involved in shaping and implementing the EU’s financial 
services regime – especially when it applies to often diverse markets and businesses – our overall 
assessment of the regime remains positive.  The breadth and depth of regulation has, over the years, 
created an environment that promotes stability, ease of cross-border activity, and economic growth. 
Although businesses have incurred considerable costs in complying with the reforms that have been 
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enacted at the EU level, the harmonisation of standards across the EU has brought extensive benefits to 
businesses in terms of consistency of regulation, business growth and competition.   
 
The main benefits of the framework are as follows: 
 

 Creation of a single market: This has enabled increased cross-border activity which in turn has 
supported economic growth.   

 Consumer protections: The framework has not just supported business success – it has also 
provided significant consumer protections.  For example, with regards to responsible mortgage 
lending, and access to current accounts. 

 Financial stability: In the wake of the last financial crisis, the EUs ability to introduce a common set 
of standards for the financial sector to ensure financial stability has been noteworthy. 

 
The consistency of this environment has also kept compliance costs for businesses low, and promoted 
competition. 
 
The UK’s voice in the financial services policy development process has always been strong, and we have 
often brought considerable expertise to the policy table in Brussels.  Consequently, the resulting 
framework has usually had our endorsement – even in areas where it may not have been implemented in 
exactly the form we would have chosen. 
 
In light of the above we therefore believe that, post-Brexit, it is in the interest of the UK to retain as much 
regulatory alignment with the EU as possible both to ensure the UK can retain market access under a new 
arrangement (such as a free trade agreement) and to enable UK firms to continue to carry out these 
activities with ease and confidence.  Whilst the regulatory framework is not perfect, the benefits of 
harmonisation remain higher than those potentially flowing from significant UK-only de-
regulation/optimisation. 
 
2. Are current EU proposals on banking and financial services in your view positive for financial stability? 
How do you expect the EU’s regulatory framework to evolve in the coming years? 
 
In general, we consider most current EU proposals on banking and financial services to be positive for 
financial stability, particularly where those proposals are being made to address issues that arose for the 
banking sector in the last crisis. Current European proposals are aimed at fulfilling a number of 
complementary policy objectives within the EU, including: 
 

 An enhancement of recovery and resolution protections for FMIs in which there is a significant 
concentration of the risk within the market (CCP Recovery and Resolution dossier); 

 Increased proportionality in order to alleviate the burden of financial regulation on counterparties 
of less impact to the financial stability of the market, whilst retaining risk mitigation tools for 
market participants of greater financial stability significance (EMIR Refit proposals);  

 Implementation of various international capital and liquidity standards under Basel III 
(CRRII/CRDIV);  

 Enhancing and resolution tools and procedures, improving resolvability of EU institutions and the 
implementation of TLAC standards (BRRDII); 

 Increased market transparency (MiFIDII); 

 Measures to improve consumer protection (MiFIDII and PRIIPS);  

 Completion of the Banking Union by creating the single resolution mechanism and the European 
Deposit Insurance Scheme;  

 Completion of the Capital Markets Union. 
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Whilst we do have concerns about aspects of the proposals above (particularly where there may be a risk 
of unintended consequences such as market fragmentation or where the EU may be going further and 
faster than its international peers), we broadly agree that the policy objectives being sought are positive 
for financial stability.  
 
Turning to how the EU’s regulatory framework may evolve in time, we would hope that this includes 
recognition over the coming years of the need for international harmonisation in an increasingly global 
market place.  This would enable market players to compete with peers across the regions without the risk 
of regulatory arbitrage. We believe that such a global market place, with an underlying robust regulatory 
framework, will ultimately benefit clients who will have increased choice of service provider, and will 
compel service providers to provide higher levels of service.  
 
The concern, particularly in light of Brexit, is that the EU regulatory framework will become less outward 
focused and more inward focused, with the potential for fragmentation of liquidity across the markets and 
a lack of choice for clients. For example, the recent proposal to grant powers to the EU authorities in 
relation to central counterparty clearing house (CCP) supervision – which could be used to force relocation 
of UK-based CCPs – would fragment liquidity and increase costs for clients (see our response to question 15 
below).  
 
3. What are the key differences between financial regulation as agreed at the international, EU and UK 
levels, and where are the gaps? How important is it to maintain a level playing field for regulation?  
 
A level playing field is a key policy aspiration for financial services given the international nature of 
wholesale banking. Otherwise there is a risk of a ‘race to the bottom’ or having some jurisdictions overly 
regulated creating incentives for regulatory arbitrage by globally active market participants. A level playing 
field will continue to be vital in attempts to build international consensus around market access based on 
regulatory deference and supervisory cooperation. Market access rights would be predicated on all the 
relevant jurisdictions adopting regulation pursuant to and in implementation of common globally agreed 
standards, similar to the way that harmonisation of standards in the EU paves the way for passporting.  
 
However, differences between financial regulation as agreed at different levels globally can lead to 
manageable gaps and divergences.  One of the fundamental differences between regulation agreed at the 
international level and regulation agreed at the EU/UK levels is that the former tends to focus on areas of 
systemic importance where international standards are required to ensure financial stability or to support 
global markets and prevent arbitrage.  For example, bank capital and liquidity (Basel standards), OTC 
derivatives clearing (G20 commitments) or ending “too big to fail” (FSB on resolution). Although, as post 
crisis reforms continue to move to the implementation phase, we are increasingly seeing the global 
standard setting bodies looking at wider areas such as consumer protection, culture and governance.  
 
Another key difference is that international standards adopted at the global stage are often drafted in the 
form of ‘soft law’ and in a non-legislative style of language, without detailed definitions and often with 
options for implementation and derogation.  They are also not legally binding and are not enforced by 
courts in the same way EU/UK law is – international standard-setters rely on the commitment that all 
participating jurisdictions will implement the standard, and will often follow up with additional rules and 
guidance, as well as implementation progress reports and peer reviews, to ensure broadly consistent 
application across markets.   
 
As a result, gaps have often arisen between International law and EU/UK law where one or the other has 
chosen not to adopt a particular standard; has chosen to implement with material exemptions; has 
implemented significantly before or after the agreed international timeline; or has imposed a ‘gold plated’ 
standard going beyond what is required by the international standard. An example of this sort of approach 
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is the EU and UK implementation of Basel III standards where the EU is still in the process of implementing 
many standards and is proposing derogations from the Basel standard in areas such as the fundamental 
review of the trading book (FRTB) or Net Stable Funding Ratio (NSFR). In cases, such as the implementation 
of the leverage ratio, the UK has chosen to ‘go first’ and implement a Basel standard in advance of the EU 
timetable.  
 
The existence of such differences in interpretation and implementation does not detract from the benefits 
of having international standards, which we see as essential to ensure increasingly global harmonisation of 
regulatory standards, the creation of a level playing field in the global financial sector, and the liberalisation 
of trade in financial services cross-border. Much work can still be done at the international level to achieve 
even greater convergence and harmonisation and to fill gaps where no global standard currently exists – 
for example, in cross-border market access on the basis of regulatory deference, cross-border regulatory 
cooperation in setting TLAC/MREL and cross-border recognition of resolution actions – but we support the 
broad approach to alignment at an international level to date. 
 
Regarding the difference between EU and UK law, it is also the case that various directives and treaties are 
specifically designed to contemplate degrees of divergence at a member state level. Whilst EU regulations 
are directly applicable in all member states, directives are not directly applicable and require member state 
transposition (and often interpretation). The Commission has a role in verifying member state compliance 
with EU law and can take legal action against member states to address suspected breaches of EU law. The 
European Supervisory Agencies also conduct peer reviews to assess member state implementation and 
have a general power to issue formal guidelines and to ensure consistent application of EU law across 
member states. However, through the use of directives there are gaps that have been permitted to 
develop over time, and which do not pose significant challenges to the operation of the single market. 
 
Despite the above, there is a very high degree of convergence between EU regulation and UK regulation in 
the context of financial services – such as in bank prudential requirements and markets in financial 
instruments.  Differences do persist, including where UK-specific concepts and rules (where this is 
permitted by EU legislation) have been retained; where there has been permissible derogation by the UK 
pursuant to EU legislation, or where the UK has gone above and beyond EU requirements.  
 
4. Are there any particular legal or practical challenges related to incorporating the existing body of EU 
financial services legislation into the UK’s domestic law, for example the PRA rulebook?  
 
Barclays is currently undertaking an analysis of all the relevant financial services regulations, and how they 
might map across into UK law (including an assessment of where the ‘inoperables’ may exist).  This work is 
still underway, however some initial areas for attention are as follows: 
 

 Level 3 guidance: In addition to EU directives and regulations, businesses also depend on guidance 
provided by the EU authorities (such as ESA guidelines and Questions and Answers documents and 
Commission FAQs) that offer additional clarity on requirements.   At present, the Withdrawal Bill 
does not address how (or if) these ‘Level 3’ measures will be transposed.  
 

 Alternative Brexit scenarios: There is an urgent need to plan for different scenarios that may 
prevail at the point of Brexit and to develop legislation for consultation now to provide for such 
possibilities. For example, amongst others, at the point of Brexit the following scenarios could 
prevail:  

i. A free trade agreement has been agreed and is scheduled to enter into force immediately 
upon Brexit;  

ii. A transitional arrangement is agreed to go into effect upon Brexit potentially allowing for a 
stand-still but with the UK outside the EU; and  



 

5 
 

iii. There is no post-Brexit arrangement in place (i.e. hard Brexit).  
 
The EU (Withdrawal) Bill does not contain provisions which would facilitate a smooth entry into 
these alternative scenarios. There is a need to provide for these possibilities now by introducing 
legislation in Parliament to be debated in tandem with the Bill. This would simultaneously provide 
for all possibilities, thus signalling to the EU that the UK is prepared for alternative outcomes 
should negotiations fail.   
 

 Treatment of EU Financial Market Infrastructure (FMI): At present, EEA counterparties and EEA 
financial market infrastructures are not considered third country under key pieces of EU financial 
regulation and legislation, and as such are accorded certain rights including access and capital 
treatment rights. It is important that the Government provides clarity as soon as possible on 
how/whether these EEA counterparties and financial market infrastructure will continue to be 
treated the same way post-Brexit. A decision to treat these counterparties and financial market 
infrastructure in accordance with third country rules could create significant inoperabilities for 
businesses.  This is something which is in the gift of the UK to address through the wording of the 
Withdrawal Bill and secondary legislation. 
 

 Clause 3:  We share the concerns of the Financial Markets Law Committee (FMLC) regarding the 
legal uncertainty posed by Clause 3 of the legislation.  We believe that, as drafted, this clause 
creates confusion between those provisions which are “operative immediately before exit day” and 
those which are “operative immediately after exit day”.  It could also result in considerable 
complexity in complying with UK regulations that have not yet come into force on exit day.  We 
refer the Committee to the FMLC’s letter to Eral Knight on this matter1 for further detail.   

 
We would encourage the Government to pursue as much consultation and dialogue with the industry as 
possible on primary and secondary legislation to ensure it achieves the Government’s objectives. 
 
Transition, equivalence and alignment  
 
5. What would be the key priorities for a transitional arrangement, and how much continuity would you 
expect to see under such an arrangement?  
 
A transition period with as much continuity as possible is crucial for the financial services industry. The 
challenge is less one about whether firms can have their individual contingency plans executed by March 
2019 – which will be a significant challenge in its own right – but rather the broader systemic risk of the 
entire industry looking to execute their plans at the same time.  There is currently an unprecedented effort 
underway across the industry, requiring banks to look at alternative operational hubs across the EU-27. 
Each bank will face a unique set of issues, dependent upon their strategy, and the products and services 
which they offer to their customers and clients. 
 
As outlined in the AFME/PwC ‘Operational impacts on wholesale banking and capital markets in Europe’ 
report2, relocation or the development of an existing entity capable of conducting banking business is a 
time consuming and complex process, with multiple steps (regulatory approvals, operational and systems 
builds, capitalisation, staffing, transfer of clients and contracts) requiring careful planning and sequencing. 
As UK banks are restructuring to comply with ring-fencing requirements at broadly the same time, 
execution risk is further increased. 
 

                                                           
1 http://www.fmlc.org/uploads/2/6/5/8/26584807/letter_to_eral_knight.pdf  
2 https://www.afme.eu/globalassets/downloads/publications/afme-pwc-planning-for-brexit.pdf  

http://www.fmlc.org/uploads/2/6/5/8/26584807/letter_to_eral_knight.pdf
https://www.afme.eu/globalassets/downloads/publications/afme-pwc-planning-for-brexit.pdf
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Whilst the industry, and Barclays, are making progress on their plans and devoting significant resource to 
their timely execution, such a significant structural realignment has never been attempted before and 
there is a material risk that not all of the industry will be able to execute their contingency plans ahead of 
March 2019. This would result in a possible risk to financial stability, with significant customer and client 
detriment. The main drivers for such risks are unforeseen delays to project timescales due to a wide range 
of operational issues, including regulatory delays; uncertainty over the legal status of existing contracts; 
restrictions of data transfers and the complexity of many large banks undertaking Part VII transfers 
simultaneously.  
 
A ‘no deal’ scenario, including no agreement on transition, would have potentially very serious 
consequences for UK banks with significant EU business which have not fully executed any relocation plans. 
Existing WTO/GATS rules provide no substitute for the ‘regulatory passport’ rights UK firms currently rely 
on to provide services to EU clients cross-border without the need for additional licenses. Existing Member 
State licensing exemptions and third country equivalence regimes are not broad enough to ensure 
appropriate continuity and provide no long term certainty of access.   
 
Both the UK and EU have expressed a desire to negotiate a wide-ranging free trade agreement (FTA) 
setting out the terms of their future relationship.  The scale, sectoral coverage and complexity of the 
arrangement is unprecedented.  We would hope this final agreement represents as much continuity as 
possible with the existing regulatory regime for financial services, however, a much less ambitious trade in 
goods-centered FTA with Canada took the EU seven years to conclude.  
 
To allow time for a FTA to be negotiated a transition period, separate to the withdrawal agreement and 
future relationship, needs to be agreed as soon as possible and should mean a ‘standstill’ of all current 
market access rights and full access to EU market infrastructure until the FTA is in place. This could take the 
form of EEA membership if appropriate. The transitional arrangement should include all new EU business 
as well as existing regulated activity undertaken in the EU by UK firms.  The transition needs to allow for 
continuity of employment for EU staff currently working in the UK and UK staff working in the EU.  
 
One particular element of execution risk and timelines that could be quickly and easily mitigated by 
regulators would be early agreement on the continuity of contracts post-Brexit.  If regulators were to agree 
that banks could continue servicing existing cross-border contracts with clients post-Brexit without this 
being classed as ‘regulated activity’ within the EU, then this would remove a very significant pressure on 
operations and notably smooth the transition to a future state.  Without this agreement, all contracts that 
may require ongoing regulated activity will need to be migrated to banks’ new EU legal entities before 
2019 – a significant and resource-heavy operation that cannot be reversed.  Early agreement on the 
continuity of contracts would remove the biggest time pressure currently facing the industry, and reduce 
the urgency on a wider transition agreement which could then be finalised much later in the exit 
negotiations. We refer the Committee to the Bank of England’s Financial Policy Committee Statement from 
its policy meeting, 20 September 2017 which acknowledges that it is complex and difficult for firms to fully 
mitigate continuity of contract risks. 
 
6. In practical terms, how and when could a transitional arrangement be agreed and put in place? How 
long would such a transition need to last?  
 
Significant execution actions in respect of Barclays relocation plan, which it will be very difficult and costly 
to reverse, will begin towards the end of Q4 2017 in order to dovetail with necessary licensing approvals.  
 
Whilst a statement of intent from both sides is to be welcomed (and we were strongly supportive of the 
Prime Minister’s comments on transition in her Florence Speech), this has limited impact unless it is legally 
binding and gives regulatory certainty. Only this will sufficiently ease the build-up of risk in the financial 
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system. Firms, including Barclays, are likely to need to operate a hub in the EU-27 post Brexit, but with a 
transition period they will have more time to sensibly execute these plans.  
 
Any transition period would need to cover the gap between the UK exit in March 2019 and the finalisation 
of an FTA incorporating provisions on financial services. Within that period, firms will also need time to 
adapt to the new regulatory and legal framework, whatever that might look like. As stated in the previous 
answer, we expect negotiations on the FTA to last many years, given the complexity and significance of 
issues involved. Any transitional period should provide legal and regulatory certainty during the entire 
period up to the conclusion and implementation of an FTA and it would be better for such a period to be 
explicitly linked to the entry into force of an FTA. Alternatively, the transitional period could be based on 
either the UK remaining an EEA member and enjoying all the benefits of EEA membership or the UK 
remaining an EU member by virtue of the Article 50 period being extended by agreement between the UK 
and the EU.  
 
We would also reiterate the points made above regarding early agreement on continuity of contracts as a 
vital element of any transition agreement. 
 
7. What are the benefits and drawbacks of seeking equivalence? What conditions are likely to be 
attached by the EU to any equivalence decisions?  
 
Equivalence is the term applied to a variety of third country regimes that exist under certain EU directives 
and regulations. The key benefit of equivalence is the ability of UK-incorporated firms to maintain access to 
the EU27 market without having to obtain a new licence in the EU27. However, equivalence is not 
comprehensive in that there are not enough established regimes to cover the entire range of financial 
services and products.  This means that equivalence will have to be sought in relation to each sector-
specific directive / regulation which contains an equivalence regime, and can be subject to delays and 
differences in decision-making processes.  
 
Some examples are as follows: 
 

 The new directive for investment services (MiFID II) does contain an equivalence regime for 
services provided to wholesale clients.  However, reliance on an equivalence regime in the field of 
investment services is largely untested by businesses serving EU clients. Furthermore, the 
Commission is under no obligation to grant an equivalence decision (even if it receives positive 
advice from the relevant ESA). 
 

 Under the directive governing alternative investment funds (AIFMD), the equivalence regime for 
extending a marketing passport to third country AIFs seems to require positive advice from ESMA 
before the Commission can adopt an equivalence determination. The Commission has delayed 
adopting such a decision to date – the advice from ESMA in has not been wholly positive, and left it 
for the Commission to take the final decision. There is speculation that the delay is due to Brexit 
and a growing sense of unease in the EU about the various third country regimes. This 
demonstrates that even where the relevant legislation seems to obligate the Commission to grant 
equivalence, there are ways of delaying such a decision.  

 
The EU authorities are also moving towards tightening the equivalence regimes. A European Commission 
Staff Working Document on equivalence decisions published in February 2017 suggested enhanced scrutiny 
of high impact jurisdictions for purposes of determining equivalence. The UK is likely to be subject to such 
scrutiny given the volume of EU business transacted by UK-based firms. The EU has so far not assessed a 
jurisdiction handling the volume of EU-facing business as the UK does. The difficulties faced by the US in 
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obtaining equivalence under EMIR suggests that the process for the UK is likely to be opaque, fraught with 
delays, heightened scrutiny and even the possibility of denial of equivalence.   
 
Accordingly, the key drawback of equivalence is that it will be a political mechanism and subject to political 
influences (including the risk of an unpredictable withdrawal of an equivalence decision), rather than a 
purely technical exercise to determine if the third country’s regulatory regime delivers appropriate 
outcomes. Reliance on equivalence does not afford businesses the certainty required by them for planning 
and investment purposes.  
 
The level of departure from EU standards that would be tolerated by the EU authorities before they denied 
or withdrew equivalence is another uncertain area, in which there is little precedent and practice to enable 
reliable predictions to be made. Even where an equivalence decision is granted, any future divergences in 
the regulatory regimes of the EU and the relevant third country (which will be outside the control of 
individual businesses) could prompt the withdrawal of an equivalence determination – at the moment, 
there is little guidance on how much divergence the EU will tolerate, once again underscoring the political 
(and non-technical) nature of the equivalence regimes.  
 
Equivalence will not, therefore, fill the gap created by the loss of passporting rights. As equivalence 
assessments can only be undertaken on third countries (outside the EU), there is a risk that equivalence 
would also not provide market access immediately after Brexit, as there will be a gap between Brexit and 
the granting  of equivalence determinations in favour of the EU during which the EU formally assesses the 
UK for equivalence purposes.  The UK should encourage the de-politicisation of the equivalence process, or 
consider alternative mechanisms for future alignment (as set out below) so that the granting or withdrawal 
of equivalence is not subject to political discretion. The UK could also advocate for the adoption of an 
enhanced comprehensive equivalence regulation to replace the current patchwork of third country 
regimes.  
 
8. What alternatives may exist for maintaining alignment between the UK’s and EU’s regimes? What 
options could be considered for resolving disputes or arbitrating on such matters? What would be the 
barriers to a more bespoke arrangement?  
 
In general, it is our view that maintaining access to the EU through regulatory alignment will be more 
economically important than the marginal gains that could be achieved through regulatory arbitrage. Any 
agreement on maintaining this alignment would need to be based on an understanding that the EU and the 
UK are starting from a point where their financial services regimes are broadly aligned at the point of 
Brexit. After the date of Brexit, it is preferable that the approach to maintaining alignment should focus on 
outcomes, rather than undertaking a line by line comparison. Such arrangements could rely where 
appropriate on international standards. The key to these arrangements being effective will be agreed 
processes that allow for appropriate levels of transparency, cooperation and consultation. 
 
To achieve this, we support the creation of a joint committee to promote regulatory alignment and manage 
divergence within financial services regimes in order to ensure reciprocal access.  The intent of the 
committee would be to encourage co-working in policy formulation. It should not have formal decision 
making or enforcement powers. The Financial Services Committee established by the CETA agreement is a 
useful reference point. 
 
The committee’s remit should follow that proposed by the IRSG paper, and include: 
 

 Encouraging alignment - through information sharing and policy discussions regarding the creation 
of new laws and regulations. The cooperation should have a formal structure and process and 
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allow for each party to make representations to one another regarding the development of new 
laws.  

 Assessing divergence – commenting on whether any divergence is material and adverse to mutual 
access. It would be able to comment on the extent to which a new law was outside the criteria for 
access, and to suggest possible actions to be taken in response – but it would not be able to 
require a party to make changes to its law. If the Financial Services Forum was unable to resolve an 
issue of divergence, the matter could be taken to formal dispute resolution (discussed below)  

 Co-operation on supervision and enforcement – allowing regulators to share information relevant 
to prudential and conduct supervision at the macro-prudential level, rather than at the level of 
individual firms.  

 
As a means of ensuring continued, reciprocal market access between the EU and the UK, we also support 
the creation of a formal EU/UK Dispute Resolution Body which will be needed where (1) this ‘Joint 
Committee’ agrees that divergence or other barriers to market access have occurred in a way which breaks 
the terms of the FTA, or (2) either party believes that this is the case.  However, existing models of dispute 
resolution are unlikely to be sufficient for an EU/UK agreement, particularly considering the need to 
address financial services regulation. An EU/UK Dispute Resolution Body should be: 
 

 Downstream – in the first instance, disputes should be referred to the joint committee to attempt 
to agree a policy solution to the dispute.  The Dispute Resolution Body should only be used when 
these processes have failed. 

 Judicial – the body should be free to the greatest extent possible from political or diplomatic 
influence. 

 Binding – The body should have the authority and technical knowledge required to reach binding 
decisions about cases and to set penalties to resolve the matter.  Consequences could include 
withdrawal of mutual access rights in the affected sector or market, payment of compensation 
including offsetting trade benefits, and retaliatory measures including introducing equivalent 
constrictions in another sector. 

 
Finally, we support the creation of a joint supervision framework which coordinates both parties’ 
supervisory systems but which maintains supervisory sovereignty within each.  Cross border activity implies 
challenges in supervisory overlap or underlap, regulatory arbitrage and jurisdictional disputes which must 
be adequately managed. 
  
A newly created body should provide clarity of supervisory responsibility, and formal structures for 
supervisory co-ordination and co-working including information sharing and the supervision of individual 
firms. A body similar to the college of supervisors would be a sensible approach.  It could also support the 
development of standards and best practice.  
 
The future environment  
 
9. What effect will the loss of the UK have on the development of the EU financial services framework 
and its capital markets?  
 
The most obvious loss will be of expertise.  Capital markets in the UK are twice as developed as in the rest 
of Europe relative to GDP. Between 40 – 80% of all capital markets activity in the EU is conducted in the UK.  
Although the UK may not formally be involved in future EU decision-making with respect to financial 
services, the industry has always played a significant role in the policy making process, either through trade 
associations or bilaterally. It is important that this crucial policy area continues to get the attention and 
focus of the industry, EU member states and the EU Institutions and it is hoped that this expertise is 
continued to be sought, even from British firms.   
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The financial crisis showed the dangers of relying upon traditional bank lending, especially across Europe 
which is traditionally biased toward traditional banking. It is therefore crucial that, across Europe, the 
means to which businesses and entrepreneurs access capital and financing is broadened. This means a 
continued focus on developing capital markets and underlines the importance of the CMU initiative. How 
the UK will continue to develop the post-Brexit EU financial services framework and in particular, capital 
markets, is unclear but given the importance of strong capital markets, it is imperative that the UK does 
play a role. 
 
Furthermore, as significant wholesale activity moves from the UK to the EU-27, the sector will inevitably 
become larger across Europe and therefore it is crucial there is a strong dialogue between EU policymakers 
and the industry. 
 
10. Where is there scope for the UK to amend its regulatory regime? What precedents exist under 
current equivalence decisions for divergence to occur?  
 
The equivalence regimes currently in EU legislation do not require line-by-line correspondence between EU 
regulations and those of a third country jurisdiction. What is required is broad equivalence in terms of 
intent and substantive outcomes sought to be achieved by the third country’s regulatory system.  
 
As set out above in response to question 7, there is little precedent or guidance on what level of 
divergence in respect of particular rules the EU authorities will tolerate before equivalence is denied or 
withdrawn. It is likely that the tolerated divergence will depend to some extent on the systemic importance 
of the third country jurisdiction to the EU, so that a jurisdiction with very little EU business is likely to face 
less scrutiny compared to a jurisdiction such as the UK post-Brexit, given the volume of EU business being 
handled by UK-based firms. Accordingly, existing precedents for equivalence (such as the determinations in 
respect of the US and Singapore under EMIR) are unlikely to provide much guidance for how the UK will be 
treated.  
 
We believe that the UK should push for regulatory coherence and coordination, at a time of potential 
market fragmentation due to regulatory disagreements (especially between the US and the EU). By 
promoting international regulatory coherence and cooperation, the UK may well succeed in achieving 
global acceptance of the principle of market access based on technically-determined equivalence, so that 
this becomes a key pillar of the global regulatory architecture, endorsed by the global standard setting 
bodies and implemented by the key financial services jurisdictions. The UK, as a leading exporter of 
financial services, has much to gain from increased liberalisation of the global financial services market, 
including by way of the widespread adoption of equivalence or similar market-access regimes. Any benefits 
from amending aspects of the post-financial crisis regulatory reforms enacted in the EU must be weighed 
against the bigger goal of promoting regulatory coherence, cooperation and market access liberalisation.  
 
Subject to the above, there are many areas of regulation where the UK has gold-plated EU legislation (for 
example, in implementing MiFID II). Following Brexit, a fresh analysis could be undertaken of provisions of 
UK law and regulation which gold-plate EU legislation or which otherwise impose requirements in excess of 
the standards prevailing in the EU and elsewhere to determine whether any costs or detriments arising 
from such provisions (such as reduced competitiveness) are outweighed by the benefits of the provisions in 
terms of prudential regulation, market stability or consumer protection.  However, significant de-regulation 
or divergence from EU regimes should not be pursued in precedence to maintaining regulatory alignment 
in the interests of preserving reciprocal market access. 
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11. What challenges will expected innovations in financial markets, for instance in the FinTech sector, 
present in respect of regulation and supervision post-Brexit? How can these challenges be overcome? 
Can the UK maintain a competitive advantage while adapting to a new regime? If so, how?  
 
By itself Brexit does not pose any special challenges for the UK’s status as a centre for FinTech, apart from 
the challenges in relation to market access that affect different types of FinTech businesses (for example, 
the lack of an equivalence regime in the Payment Services Directive for UK based payment services 
FinTechs), but which are equally challenges for all financial services businesses.   
 
Developments in Fintech and data processing are moving at lightning speed.  Reviewing the existing 
regulatory framework to ensure it is fit for this new age of digitalisation will help to enable innovation in 
the financial services market to the benefit of businesses and consumers alike. The UK has already taken a 
lead in modifying the existing regulatory framework for this purpose, with the FCA’s Regulatory Sandbox 
and its guidance on outsourcing to the cloud.  
 
Our main recommendation would be that regulators – be they in the UK or the EU – work to ensure that it 
is activity, not business model, that is captured by policy developments.  As service evolution takes place at 
pace, there is a risk that regulation can quickly become out-dated as new ways to serve customers and 
clients emerge.  There is also a risk that previous regulation can hamper competition and innovation by 
unintentionally stifling new thinking and approaches.  
 
We would also flag that unless adequacy is maintained under the General Data Protection Regulation 
(GDPR) across EU/UK post-Brexit, then organisations will be unable to transfer data and build fintech cross-
border (UK/EU).  This could further stifle innovation and growth. 
 
We would therefore encourage regulators to take a principles-based approach to rules design post-Brexit 
to ensure that the UK delivers a competitive and innovative regime.  As previously noted, we would also 
encourage the UK to maintain harmonisation adequacy with existing EU frameworks.  
 
12. Will leaving the EU affect the way that the UK represents itself in international fora? How can the UK 
continue to maintain influence when dealing with organisations such as the FSB and IOSCO in setting 
international standards?  
 
The UK is recognised within the EU as an intellectual leader in financial services regulation, given the lead it 
has taken in matters such as prudential regulation, recovery and resolution, and retail consumer 
protection. The UK’s departure from the EU may result in declining influence at the global standard setting 
bodies, as it may not be able to leverage to the same degree as before the influence it had within the EU’s 
financial services regulatory bodies. The UK will instead have to build alliances with multiple jurisdictions, 
such as the US, Hong Kong, Singapore, and Japan – in addition to the EU – to ensure that it continues to 
lead in the development of policy at international level. 
 
Although it appears that there are no further significant post-crisis reforms contemplated by the global 
standard setting bodies (apart from finalising existing reforms such as Basel III), there are many areas in 
which the global bodies are active, such as post-implementation evaluation of the reforms and ensuring 
regulatory coherence and cooperation. The UK should continue to maintain influence over these areas of 
work and use the opportunity to advocate for standards conducive to global growth and free trade (such as 
a global standard on equivalence-based market access).   In this regard, maintaining good relations with the 
EU regulatory authorities is essential to ensure they support the UK position at international fora. The UK 
regulatory authorities should continue to maintain close relationships with their EU counterparts and think 
of ways of enhancing these relationships after Brexit.  
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The potential for increasing disagreements between the US and EU (for example, over the finalisation of 
the Basel III reforms or the possible watering down of the OTC derivatives markets reforms) offers the UK 
the opportunity to play the role of brokering agreements between the two jurisdictions over contentious 
issues and hence to maintain the trust of both jurisdictions in its expertise in financial services regulation. 
 
Supervision  
 
13. The Commission is currently conducting a review of the European Supervisory Agencies. What, in 
your view, are the key areas where reform should be pursued and what might be the impact of such 
reform on UK supervision?  
 
We caveat our response to this question with the statement that our response relates in particular to our 
experiences with ESMA, as the ESA with which we have primary interaction.  
 
We consider that there are three principal areas of reform that should be focused on within the ESA 
Review in particular: 
 

1. A key role of the ESAs should be to ensure a level playing field. In recent months we have seen an 
increase in ESMA’s publication of opinions for the purpose of supervisory convergence. In light of 
Brexit we think that this role will become more vital as EU 27 jurisdictions will be competing 
between them for business being moved from London, which creates the risk of a regulatory race 
to the bottom. This concern has already been raised in speeches by Vice-Chairman Dombrovskis.  
 

2. ESMA plays a significant role with regards to the interpretation of European regulation through its 
publication of Questions and Answers. A significant challenge for the industry with respect to these 
Q&A is the lack of transparency regarding their content or their timing. Q&A have been known to 
be published very close to the deadline for implementation of a regulation (or even after the 
implementation date) with no warning and which significantly impact the industry’s understanding 
of the required implementation. We would therefore urge a more transparent system in order to 
allow the industry sufficient input into and preparation for such guidance.  

 
3. The ESAs currently have no power to provide forbearance or “no action” relief. Whilst we consider 

that it should remain the purview of national regulators to allow some element of discretion in 
their supervision and enforcement powers, there are instances where forbearance powers granted 
at EU level are necessary for the functions of the EU market as a whole. We therefore support the 
increased powers for the ESAs to provide such forbearance or “no action” relief, with appropriate 
safeguards in place.  

 
We are concerned that the recent Commission proposals resulting from the ESA Review have shifted 
significantly from the original parameters of the Review, with the stated intention to create a single 
supervisor in the capital markets space. In light of this shift, the policy elements of the ESA roles (in 
particular items 2 and 3 above) have largely remained un-amended. We note further that the proposals 
include the re-opening of eleven pieces of existing European financial services regulations.    
 
The European Commission proposals on this issue are in their infancy. That being said, our initial view is 
that the proposals could impact UK supervision in two respects:  
 

1) Increased involvement of the ESAs in equivalence determinations. To the extent this reform 
proposal is taken forward, it will be vital for the UK authorities to remain in open dialogue with the 
ESAs on proposed changes to both European and UK regulation in order to be able to determine at 
an early stage whether any changes could have an impact on the status of current or pending 
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equivalence determinations between the EU and the UK. In addition, the powers of the ESAs under 
various directives and regulations will need to be transferred to the relevant UK regulators upon 
Brexit.  

2) Joint supervision requirements of certain FMIs and market participants active in the European 
markets. This is clearly a continuing area of political discourse with regard to CCPs in particular, in 
relation to which see further our response to question 15. The Commission proposals seek to 
extend this arrangement to MiFID data service providers, third country benchmark providers and 
third country prospectuses. As the concept of joint supervision extends further into the market, it 
is vital that the parameters around and operation of the joint supervision model is appropriately 
calibrated.   

 
14. How could an enhanced role for ESMA and the ECB in respect of euro-denominated clearing work? 
What are the options for the UK to retain euro clearing in the light of the European Commission’s recent 
proposals?  
 
The European Commission’s proposed Regulation would introduce a new framework for greater oversight 
of both EU and non-EU CCPs. Under this framework, non-EU CCPs would be designated as either ‘Tier 1’ or 
‘Tier 2’ CCPs, based on their significance to and impact on the EU, and the rules applying to each Tier would 
vary accordingly. Tier 2 CCPs – i.e. those deemed sufficiently significant – would be subject to joint 
supervision by ESMA as well as their home authority.  
 
However, under the regulation there is also the threat that the EU could determine that a Tier 2 CCP 
cannot be recognised under the existing 3rd country framework.  Any Commission decision to ‘de-
recognise’ a CCP in this way would force euro clearing into the EU, and would be a significant market 
intervention. 
 
It is not a matter of the UK taking a specific action to “retain” the clearing of euro denominated derivatives 
– outside of Japan there are currently no rules that mandate where a certain denominated products clear.  
However, the UK should continue to support policies that recognise the importance of free and open 
markets.  Market economics have to date determined that the vast majority of euro denominated 
derivatives are cleared at the London Clearing House (“LCH”), and it is important that the future location of 
euro clearing should continue to be shaped by these legitimate market forces.  Political intervention risks 
disruption to the current market which would likely have significant negative consequences for the whole 
of Europe, including fragmented markets, increased costs for end users, and weakened stability of the 
financial system.   
        
One of the UKs greatest strengths is its well established and widely respected legal system with a judiciary 
that operates independently from political intervention.  This draw to business should not be 
underestimated, and is only highlighted further with these recent proposals on relocation.    
 
15. How would supervisory cooperation (as envisaged for CCPs) work in practice? Are there any 
precedents? What are the potential risks?  
 
There is precedent with regards to supervisory cooperation – one only has to look at the Commodity 
Futures Trading Commission’s (CFTC) derivative clearing organisation (DCO) regime and the decision to 
exempt certain third country CCPs from the requirement to register with the CFTC provided that certain 
conditions are met. 
 
The CFTC exemption afforded to certain foreign CCPs is granted when the CFTC recognises the 
jurisdictional equivalence of another country and deems these rules comparable.  It also requires certain 
conditions to be met by the CCP. These conditions include observance to the Principals for Financial Market 
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Infrastructure, the receipt by the CFTC of an annual confirmation from the non-US CCPs home regulator 
confirming its continued good standing, and importantly that the exempted CCPs consents to jurisdiction in 
the US; meaning that the CFTC can take enforcement action directly against the non-US CCP. 
 
It’s possible that the European Commission would envisage supervisory cooperation operating in a similar 
manner, whereby ESMA (or another European regulatory body) is able to take direct enforcement action 
over a third country CCP.  
 
Alternatively, the LCH is an example of a CCP that is already subject to various forms of direct oversight 
from regulatory bodies across a number of jurisdictions, with it being recognised, licensed, registered or 
authorised by regulators across the globe. It maybe that UK CCPs seek to adopt rules on top of those that 
they currently operate or open another platform/path to be directly regulated by ESMA.  
 
An associated risk with dual or co-supervision is that it gives another jurisdictions regulator the ability to 
directly implement actions against a UK CCP, this could make it difficult for a UK CCP to continue to operate 
in a way that is compliant with a requirement set by its home regulator. 


